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February 9, 1996 

Honorable Dan Morales 
Attorney General of Texas 
P-0. Box 12548 
Austin, Texas 78711-2548 

Re: Request for opinion - Optometry/Use of Cocaine 

Dear Attorney General Morales: 

An Attorney General Opinion is respectfully requested under the 
authority of Section 22 of Article IV of the Texas Constitution and 
Sections 402.041 through 402.045 of the Texas Government Code. An 
opinion is requested concerning the authority of the Texas 
Optometry Board and the scope of the Texas Optometry Act, V.A.C.S., 
article 4552 to allow optometrists to possess and administer 
cocaine for diagnostic purposes. 

The Texas Optometry Board has promulgated rules so as to authorize 
the use of cocaine by optometrists as a diagnostic drug (Exhibit 
A) - 

The authority of the Texas Optometry Board to promulgate this rule 
has been questioned by the Texas Ophthalmological Association which 
represents approximately 800 Texas physicians specializing in 
ophthalmology (Exhibits B and C). The Texas Ophthalmological 
Association has asserted that the rules of the Optometry Board are 
an impermissible expansion of the scope of practice for 
optometrists in contravention of the legislative intent;, of the 
Optometry Act. 

As a result of the new rule, the Texas Department of Public Safety 
and the U.S. Drug Enforcement Administration will apparently be 
required to address this development by issuing" controlled 
substances registration numbers to optometrists. At the request of 
the Department of Public Safety ("DPS"), the Texas State Board of _ 
Medical Examiners provided a response to DPS regarding the Board's 
perspective on the need for optometrists to have authority to 
utilize cocaine (Exhibit D). 

The following questions require an opinion from the Office of the 
Attorney General: 
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1. 

2. 

Dan Morales 

Does the Texas Optometry Act authorize the use of cocaine 
by optometrists within the scope of practice delineated 
by the legislature? If so, to what extent? 

Does the Texas Optometry Board have the autikity to 
promulgate a valid rule to allow optometrists to possess 
and administer cocaine for diagnostic purposes? 

An opinion on these issues is requested to resolve these questions. 
Thank you for your assistance. 

Respectfully, 

hq. 
72 

PI.%? &Y. 
Bruce A. Le M.D., J.D. 
Executive Dirktor 

xc: Texas Department of Public Safety 
Texas Ophthalmological Association 
Texas Optometry Board 



(a)-(i) (No change.) 

(j) A therapeutic optometrist may 
possess and admioisler cocaine eye drops 
for diagnostic purposes The cocaine eye 
drops must be oo greater than 10% Solo- 
tioo in prepackaged liquid form. 

(1) A therapeutic optometrist 
must observe all requirements of the 
Texas Controlled Substances Act, the 
Health and Safety Code, Chapter 481, 
and all requirements of the Texas De- 
partmeot of Public Safety (DPS) Drug 
Rules in making application and maio- 
taioing renewal of a United States Drug 
Eoforcement Agency (DEA) registration 
number for possesrioo of the cocaioe eye 
drops, a Schedule II controlkd sub- 
stance. 

(2) A therapeutic optometrist 
met obtain a registr&m number from 
the DPS for the principal office of prac- 
tice. Application may be made for a sepa- 
rate registration for the practice of 
optometry at s~satellite office but all it 
quiremeots of this rule ahall apply in all 
locations. 

(3) The tberapwtic optome 
trist must use the required DEA form for 
the purchase of the cncaine eye dmps and 
sbau maiofaio a complete and accurate 
record of purchases (to include sfunple~ 
received fmm pkamtaceulical manufac- 
turer representatives) and dispensing of 
crmtmlled substance* The maximum 
amount to be porcbased and maintained 
in an office of practice shall be no more 
than two vials, one opened and one in 
ilwentory. 

(4) The above recordkeeping 
shall be subject to inspection at 911 timep 
by the Texas Department of Public 
Safety, the U.S. Drug Enforcement 
Agency, and the Teas Optometry Board 
and any offker or employee of the go”- 
ernmeotal agencies shall have the right to 
iospect sod copy records, reports, and 
other documents, and inspect security 
controls, iwwtory and premises where 
such cocaioe eye dmps are diipensed. 

(5) Minimum security motmls 
sba” be established to include but not be 
limited to: 

(A) eslabtishiog adequate 
security to prevent unautkolized Bccegs 
and diversion of the cootrolled ~ubstaoce, 

(B) during the course of 
business activities, not allowing any indi- 
vktu!d accea to lhe storage area for coo- 

trOlled s”bstance3 except those 
authorized bv the tberaoeutic oolome- 
trist, - 

(C) staling (he cootroued 
substance in a securely locked, substan- 
tially constructed cabinet or security cab- 
inet which shall meet the requirements 
under the DPS Drug Rules, 

(0) not employ in any man- 
ner an individual that would kave access 
to controlled substancea who has bad a 
federal or state application for wntrolled 
substances denied or revoked, or have 
been convicted of a felony offeox under 
any state or federal law relating to coo- 
trolled substancea or been coovicted of 
any other felony, or have been a licensee 
of a health re@atory agency whose li- 
cense ha, been revoked, cancekd, or M- 
pended. 

(6) Failure of the lbempeutic 
optometrist lo msiotain strict security 
and proper accountability of controlled 
substance &all be deemed to be a viola- 
tion of the Tarss Optometry Act , 84.4.04. 

Tkflgnncyhereby~~uullhe~ 
has been reviewed by l&ml lzoursd and 
lmmd lo be wilhtt the agaflcfs aldhdy to 
adap(. 

Etiestpossbledateofa@tim:Januilly 
15, 1996 
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VICE!3 
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Osteoporosis Advisory Corn-. 
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